STHAHEN DAYER
| BLA 97-262 Deci ded Novenber 8, 1999

Appeal froma decision of the Glifornia Sate Gfice, Bureau of Land
Minagenent, declaring lode mning clains forfeited and void. CAMG 243700
and CAMG 243704.

Afirned.

1 Mning Qains: Abandonnent--Mning Gains: Rental or
d ai mMi ntenance Fees: Swal | Mner Exenption

A BLMdeci sion decl aring an unpatented mining claim
situated wthin a unit of the National Park System
forfeited and void by operation of |aw pursuant to
section 10104 of the AQmi bus Budget Reconciliation
Act of 1993, 30 USC 8§ 28 (1994), wll be
affirned where the clainant failed to either pay the
nai nt enance fee, obtain N°S approval of the
assessnent work referenced in his snal | mner

nai nt enance fee wai ver certification, or file a
petition for deferral of such work.

APPEARMNCES S ephen Dwer, pro se; John R Payne, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Sacranento, Giifornia,
for the Bureau of Land Managenent .

(A N ON BY ADM N STRATT VE JWDEE THRY

S ephen Dyer (Dnayer/appel | ant) has appeal ed froma February 6, 1997,
decision of the Gdlifornia Sate Gfice, Bureau of Land Managenent (BLV,
declaring the Little SormJade Mne and SormJade No. 4 | ode mining
claing, CAMG 243700 and CAMC 243704, forfeited and void by operation of |aw
B.Mdetermned that while Dayer tinely filed a certification of waiver of
paynent of nai ntenance fees for the 1996 assessnent year on or before August
31, 1995, as required by section 10101 of the Qmibus Budget Reconciliation
Act of 1993 (Omi bus Budget Act), 30 USC 8§ 28f (1994), and its
inplenenting regulation, 433 CF R 8§ 3833.1-7(d), he did not qualify for a
vai ver because he had not filed a plan of operations wth the National Park
Service (NS on or before August 31, 1995.

In his Satenent of Reasons (SR, Dwyer asserts that the jurisdiction
of N°S had not been finalized by Gongress and conpl ai ns that N°S
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was attenpting to take his valid existing rights. 1/ He contends that NPS
clained his permt was void and attenpted to nake himreapply for a new
permt wth themwhereas he insists that he has the right to fil e assessnent
work and fees under BLMrul es.

The subject clains were located by Dayer insec. 32, . 3S, R 13
E, andsec. 4 T. 4S, R 13 E, Sn Bernardino Mridian, Rverside
Qunty, Glifornia, on Mrch 1 and 30, 1991, and filed for recordation wth
BLMon April 29, 1991, pursuant to section 314(b) of the Federal Land Folicy
and Managenent Act of 1976 (ALPWN), 43 US C 8 1744(b) (1994). On Gtober
31, 1994, ongress, pursuant to sections 402 and 403 of the Galifornia
Desert Protection Act of 1994, Rub. L. No. 1031433, 108 Sat. 4488, incl uded
the l'and enconpassed by both claing wthin JTN° and entrusted
admnistrative jurisdiction over the park to N°'S US Departnent of the
Interior. This fact is reflected on BLMs Mister Title Hats for the two
townships. Ve thus do not accept Dayer's assertion that N°S jurisdiction
over that land has not been "finalized."

Lhder 30 US C 8§ 28f(a) (1994), the hol der of an unpatented mining
clam mll site, or tunnel siteis required to pay a cla mnai ntenance fee
of $100 per claimon or before August 31 of each year for the years 1994
through 1998. Uhder 30 USC 8 28 (1994), failure to pay the clam
nai nt enance fee "shall conclusively constitute a forfeiture of the
unpatented mning claim mll or tunnel site by the clainant and the claim
shall be deened null and void by operation of law"” This provisionis
inplenented by 43 CE. R 8§ 3833.4(a)(2), wich provides that failure to
tinely pay the clamna ntenance fee or, inlieu thereof, file the wai ver
certification "shall be deened concl usively to constitute a forfeiture of
the mning clam mll site, or tunnel site.”

1Y Dwyer filed arequest for stay wth his SIRon Apr. 3, 1997. Thus, the
request was not filed during the 301day appeal period followng his receipt
of the February 1997 BLMdeci sion on Feb. 18, 1997, and BLMs deci si on
autonatical |y becane effective on Mr. 21, 1997, the first day after the
expiration of the appeal period. 43 CER 8§ 4.21(a)(2); Rbert E
Qiskovich, 128 IBA 69, 70 (1994). The effect was to render Dayer's two
mning clains forfeited and void, absent a stay. Therefore, regardl ess of
the pendency of his appeal, he no | onger has any obligation to naintain the
claing in accordance wth the Qmibus Budget Act. . J.L. Bock, 98 IBA
209, 211112 (1987) (clainant not required to conply wth filing requirenent
of section 314(a) of APAVA during pendency of appeal fromBLMdeci sion

decl aring cl aimabandoned and void). To the extent that the Superintendent,
Joshua Tree National Park (JTNP), provides otherwse in a Mr. 21, 1997,
letter to Der, a copy of which was provided by BBMto the Board on Apr.
11, 1997, that letter isinerror. Seeid. at 213. Because we here decide
the appeal, the request for stay is denied as noot.
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The statute and its inpl enenting regul ation al so give the Secretary
discretion to waive the fee for a snall mner who certifies that, on the
date the paynent was due, the clainant held "not nore than 10 mning cl ai ns,
mll sites or tunnel sites, or any contination thereof, on public |ands" and
perforned the assessnent work required by the Mning Lawof 1872 30 USC
§ 28f(d) (19%4); 43 CF. R 8§ 3833.1-7(d). Thus, Dayer was obligated to pay
the required fees for the 1996 assessnent year on or before August 31, 1995,
unl ess he sought a wai ver by filing an appropriate certification on or
before August 31, 1995, and then qualified for the waiver. Aano Ranch .,
135 IBLA 61, 7576 (1996).

The record shows that Dayer did not pay the required fees nor does he
assert that he paid any fees for the two clains. However, on August 24,
1995, Dwer filed wth BLMa "Mi nt enance Fee Paynent Vi ver Certification"
listing CAMG 243700 and CAMG 243704, plus seven other clains not at issue in
this appeal. This formcertifies that Dawer held or would hold 10 or fewer
mning clains, mll sites or tunnel sites on Federal |ands and had perfor ned
or woul d performthe assessnent work required by the 1872 Mning Law for the
1995 assessnent year. Onh Decenter 29, 1995, Dwyer filed wth BLMa copy of
a docunent entitled "Assessnent Vork (Galifornia),” previously filed wth
the Rverside Qunty Recorder on Septenber 28, 1995. Init, he stated that
$200 worth of assessnent work had been done on each of the two clains
bet ween Novenier 1994 and Septenber 1995 and noted the work done.

BLM inits February 1997 decision, declared his clains forfeited and
void by operation of law pursuant to section 10104 of the Qmi bus Budget
Act, because he had failed to "qualify" for a waiver of paynent of
nai nt enance fees for the 1996 assessnent year. (Decision at 2.) BM
expl ained that Dayer did not qualify for a waiver because he failed to
submt a conpl ete plan of operations to the officials at JTNP for approval
in confornance wth 36 CFE R 88 9.7(b) and 9.9 prior to August 31, 1995.
The deci sion al so stated that there was no record that Dwer had filed for a
defernent of assessnent work or paid the nai ntenance fees.

In order to properly undertake any operations on lands wthin a unit
of the National Park System includi ng assessnent work required by the
Mning Lawof 1872, a clainant nust first submt a conpl ete pl an of
operations and obtain N°S approval in accordance wth 36 CF R 8 9.7(a).
2/ The NS

2/ Reguation 36 CFR 8 9.7(a), provides that, inthe case of a clam
wthinaunit of the National Park System an access permit and an "approved
pl an of operations nust be obtained by a clainant prior to the perfornance
of any assessnent work required by Revised Satute 2324 (30 USC 28)." In
addition, N°'Sinterprets the statenent in 36 CFE R 8§ 9.7(b) that no access
permt wll be issued solely for assessnent work, in the absence of a

show ng that such work i s necessary for patent purposes, to nean that,

absent such a showng, it wll only approve a plan to conduct such work in
conjunction wth "bona fide mning activities." (Letter to"CQainant" from
Chi ef, Geol ogi ¢ Resources O vision, NS dated
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regul ations general ly provide that "[n]o operations" shall be conducted
absent submission and approval of a plan of operations, 36 CF R 8 9.9(a).
The regul ations al so identify the requirenents for a proper plan (36 CER
§ 9.9(b) and (c)) and for NS approval (36 CF.R § 9.10).

In sone cases, a clainant nay fail to obtain N°S approval in
sufficient tine for hmto undertake the required assessnent work prior to
August 31 and thus not be able to tinely certify to BLMthe perfornance of
such work in accordance wth section 10101(d) of the Qmi bus Budget Act and
43 CER 83833 1-7(d). Inthis situation, the clanant nay, as recogni zed
by N°S file, on or before August 31, a petition for the defernent of
assessnent work. Sece Letter to Dwer fromSuperintendent, JTNP, dated M.
21, 1997, at 2-3 (summarizing N°S notice at 61 Fed. Reg. 1600, 1602 (Jan.
22, 1996)). Regulation 43 CF R 8§ 3833.1-6(e) specifically provides that,
if the petitionis filed on or before August 31, "the nai ntenance fee need
not be paid onthe clains listed inthe petition* * * until [BLM has acted
upon the petition.” If the petitionis granted, paynent of the feeis
"deferred for the upcommng assessnent year." 43 CF.R 8§ 3833.1-6(e)(1).
However, even if the petitionis denied, the clanant is afforded 30 days
fromrecei pt of the decision of denial to pay the nai ntenance fees. 43
CEFER §3833.1-6(e)(2). N petitionfor defernent was filed in this case,
and the provisions related thereto are thus not rel evant to our
consi derati on.

Inits decision, BMsets forth what is necessary for the owner of a
clamwthinaunit of the National Park Systemto avoi d paying a
nai ntenance fee. Mreover, it explains the requirenent in terns of what a
clainant needs to do to "qualify for the Mintenance Fee Wdiver." (Decision
at 2.) The sole question for decision here is whether Dwer's tinel y'filed
vai ver certification, attesting to the perfornance of assessnent work,
satisfied section 10101(d) of the OQwibus Budget Act and 3 CF R 8§
3833. 117(d), where the work was perforned wthout N°S approval of a plan of
operations. V& hold that it does not.

[1] Theregulations at 36 CFE R 88 9.7 and 9.9 provide that the N°S
wll not allowany mning-related activities, including activities

fn. 2 (continued)

July 7, 1995, at 2; Letter to Dwyer fromSuperintendent, JTNP, dated Jan.
15, 1997, at 2.) NPS has el sewhere explained: "To reduce unnecessary
surface disturbance in park units, 8 9.7(b)(2) of the N°Sregul ati ons

precl udes the N°S from* * * agpproving plans of operations for activities in
park units that are conducted solely for the purpose of fulfilling BLMs
requi renent of $100 of annual assessnent work." 61 Fed. Reg. 1601 (Jan. 22,
1996) .

To the extent that Dayer objects to the requirenent in 36 CFR 8§
9.7(a) that he obtain N°S approval of a plan of operations in order to
undertake any assessnent work, we note only that we lack any authority to
invalidate duly promul gated regul ations of the Departnent. A ano Ranch .,
Inc., 135 IBLAat 69; Seve D Myberry, 82 | BLA 339, 343 (1984).
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that fulfill the assessnent work requirenent, to be conducted wthin the
boundaries of a national park, unless the mner, including a snall niner,
has first obtai ned an approved plan of operations and posted a recl anati on
bond wth N°S  The 1977 regul ations concerning mning in national parks in
36 CER Part 9A derive from@ngressional direction contained in the
Mning in the Parks Act of 1976. 16 US C 8§ 1901-1908 (1994). In US .
Vodler, 859 F 2d 638, 641 (9th Qr. 1988), cert. denied, 488 US 1006
(1989), the court upheld the NPS regul ations which require that a mner
obtai n approval of a plan of operations prior to begi nning mning-rel ated
activities.

After the mner obtains NPS approval of his plan of operations, he or
she nay conduct operations on a mning claimthat wll satisfy the
assessnent work requirenent. A though appel | ant contends that plans of
operations are only required for actual mning operations (SIRat 8), 36
CFR 892 broady defines "operations" to enconpass nearly a |l mning-
related activities. Infact, the N°Sregulations specifically state that
"[a] n access permt and approved plan of operations nust be obtai ned by a
clanant prior to the perfornmance of any assessnent work required by Revised
Satute 2324 (30 USC 28) onaclaminaunit." 3 CFR §89.7. The
regulations at 8 9.7 further state that "the Secretary wll not chal |l enge
the validity of any unpatented mining claimfor the failure to do assessnent
work during or after the assessnent year commenci ng Septenber 1, 1976." Id.
V¢ find that the decision appeal ed fromdoes not violate this regul ati on
because it does not invalidate the clains for failure to performassessnent
work, but rather, it properly invalidates the clains for failure to pay the
nai nt enance fee, which was due because appel lant failed to qualify for a
snal | nminer exenption.

I'n concl usion, appellant tinely filed the nai ntenance fee wai ver for
the 1996 assessnent year, but the filing relied upon assessnent work between
Sptenber 1, 1994, and Septenfber 1, 1995. That assessnent work was
unaut hori zed because there had been no NPS prior approval of his plan of
operations and thus no valid assessnent work was perforned in that
assessnent year. Mre conpliance wth the filing requi renent does not
constitute conpliance wth the statutory requirenent for snall mners to
performvalid assessnent work in 1 year in order to qualify for a wai ver of
nai nt enance fees for the next assessnent year. Because appel lant failed to
take the steps necessary to qualify for a snall mner's wai ver, he was
required to pay the nai ntenance fee by August 31, 1995. The Board has hel d
on nunerous occasi ons that the failure to pay the nai ntenance fees or
qualify for a snall nminer wai ver conpel s the invalidation of the subject
clans. See Hchard C Snai nbank, 141 I1BLA 37, 46 (1997); Mchael Neneth,
138 | BLA 238, 241 (1997); Lester W Rullen, 131 IBLA 271, 273 (19%).

To the extent appel lant has rai sed other clains not specifically
addressed herein, they have been careful ly reviewed and found to be w t hout
nerit.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned, and Dwer's petition for a stay of the effect of
that decision is denied.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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